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(cfi) ~"ff@TT / File No. GAPPL/COM/STP/2390/2022-APPEAL /2 -33
7ftsrgr iertptR4in / :

(W) Order-In-Appeal No. and Date
AHfyl-EXCUS-003-APP-002/2023-24 and 06.04.2023

(il")
'CfTRcf~ rprr I sf7zrfgrpr, ige (srfa)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

srt ak Rt f2ail '!

('cf) Date of issue
17.04.2023

Arising out of Order-In-Original No. ~06/AC/DEM/MEH/ST/Shri Hari/2021-22 dated 25-03-

(e) 2022 passed by the Assistant Coj-nmissioner, CGST, Division-Mehsana, Gandhinagar

Commissionerate .

6lcf1~cfictt cfiT '7R 3TT"{ 1TTl'"f I M/s Shri Hari Construction, H-1, Market Yard, Mehsana -
(a) Name and Address of the·

Appellant 384002

#l? rf zrsf-m?gr a sriatr tzsramar ? ata<r mar a ft zrfrfaRt aag TT+
rf@artRt srft srzrar g=terr s@earqmmare, #arf tasrgr a fasgt amarzl

0 Any person aggrieved by this Order-in-Appeal. may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

sraratarrurla:
Revision application to Governmef.!,t of India:

(1) 4tr 3gra green zarf@fz , 1994 <ITT' mu 3TTlcf t=fr-¾'~if"(;~~ GfR if~ mu <ITT'

3#-urr # rzra rt#h iasfa gatruma zrfl Ra, rdTar, f@ iara4, sa f@IT ,

atft if, star fir+a, iref, ? fat: 110001 <ITT' <ITT' '5flrTT~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - no 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) R? ta Rtzfrsa ft g(far arkfltzrr r rr #ratn fat
a gr?ssrt+sra gr mtf, at fa«ftsasrr ur2 ag fhft attar k

'l-JO:SPI 1:ZgtRt #fan h.tug&gt

In case of any loss of goods where the loss occur in transit from a factory to a
, ehouse or to ai1.other factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(e) mahag ffl zTgTzarfuifa ct l=ITTf qzarb ff7far au#tr gr«ea ma taT
gra grab faektitsahatgfl zrg qrrat faff@a ?l

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

, exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(4) sift 3egraa ft saraa green h rat eh fu Rt z4Er hfezmr Rt&? sithmgr Rt sa
mu 1J,ci' frr ah ga1Ra# rgm, sfla arr .:rrftcr cfl'™~ m GffG: it fcK=r~ (rf 2) 1998

mu 109 rrfa fhnu ·rg gt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) #4ta 3qr<a green (ft) Rrra, 2001 fr 9 eh siafa ff@e qua ienr <u-8 if 0
qfaat i, fa an?gr ufa star faR@alafl h sfaq-?gr vi s4hazgr Rt tat
fail ah arr 3aa sea flat srr lf?qt sh rr tar < ml gr Rf ah iasfa arr 35-~ if
feafRa #r ah gnat k 4a« # arr er-6at r #fa st zlft are@uu

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the -order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) R[ls sea h arr szi iara v4 arast a3a ?tat? 200/-amra Rt
srg sit szf ia4an gmartrrrgt at 1000/- Rt Ria 4at Rt snrl

The revision application shall be accompanied by a fee of Rs.200 /- where the Q
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more. than Rupees One Lac.

tr gta, a4h sq1aa gt«ansviaarazr4+nrf@tark 7Ra 3"fCITTVf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #Rtaaraa gr«a sf@2fr, 1944 Rt nT 35-f1/35-z h siaf
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2)
graa ga ratat zrfl{la natf@law (fez) Rr uf@as frRa, zrtara # 2a tr,

ci!§l-11ffi 'l'.fcfrf, m:r(cTT, ffi~<rlPl:Z, ~~l-li:;_lci!IG.-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

· The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
prescribed under Rule 6 of Central Excise(Appeal) Rules,· 2001 and shall be

. panied against (one which at least should be accompanied by a fee of
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Rs.1,000/-, Rs.5,000/- and Rs.10;000/-where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) R <rs2gr i a& gr ski mrrar 2tar ? atr@t3gr h fufr mr ratrsrf
int far satRa sr azr ? zt gu sf f far rt mrf auk k fu zrnfrf4l4ta
raff@raw #t vs afta ah£tzat #t v4 ca4a Pkz star t

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rat«a green sf2fur 1970 rt silfea #t {aft -1 a si«fa fafRa fu 4ar 3
salarqr?gr zrentfefa ff1 m@lat ahsr7@laRt um 7Rau s6.50 tJi:r cfiT .-lj Ill I~ lf

q«eaRene «at gtr a7fez
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6_.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z st if@laRt #t Riar atat fatft sf z saffa fan star ? sit flat
~.~,·k4 1 d. a greenuiara4ta anrarf@lawT (4 Ill ffaf2) fr, 1982 *~t,
Attention in invited to the rulel;l covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «tar area, ah{tr 3qtar gt«a uiaa zrf)tr +atnf@law (Ree) uh If 3Rt ah ta
if cfidoll4-1i41 (Demand)~~ (Penalty) cfiT 10% ¥~~ 3fRm ti ·cW,tifch,~TT~
10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

k4tr scar green sit hara a siasfa, g@@tr4a c!TT- lTI1T (Duty Demanded) I

( 1) is (Section) 11D t~ frrmfta'um;
(2) far+rhz #fez Rtuf;
(3) dz fez faith fa 6 hasuf@

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section i°l D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

i) <sr?gr h fa ft« nf@awrhwzi glee errar res rt asat@a gt at ii @u rg
k10% @rat it sgthaa au fa(Ra gt aaws10% {rat u ft sraft ?

In view of above, an appeal against this order shall lie before the Tribunal on
ment of 10% of the duty demanded where duty or duty and penalty are in dispute,
penalty, where penalty alone is in dispute."
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{fr a?g / ORDER-IN-APPEAL

M/s Shri Hari Construction, H-1, Market Yard, Mehsana- 384002 (hereinafter

referred to as the "appellant") have filed the present appeal against Order-In-Original

No.106/AC/DEM/MEH/ST/SHRI HARI/2021-22, dated 31.03.2022/01.04.2022

(hereinafter referred to as the "impugned order"), issued by Assistant Commissioner,

CGST & C.Ex., Division-Mehsana, Commissionerate-Gandhinagar (hereinafter referred

to as the "adjudicating authority") .

2. Briefly stated, the facts of the case are that the appellant were holding Service

Tax Registration No. ACLFS2826FSD001 for providing taxable services. As per the

information received from the Income Tax department, discrepancies were observed

in the total income declared in Income Tax Returns/Form 26AS, when compared with

Service Tax Returns of the appellant for the period FY. 2015-16 and 2016-17.In order

to verify the said discrepancies as well as to ascertain the fact whether the appellant

had discharged their Service Tax liabilities during the FY. 2015-16 and 2016-17,letter O
/ e-mail dated 24.06.2020 was issued to them by the department. The appellant failed

to file any reply to the query. It was also observed by the Service Tax authorities that

the appellant had not declared actual taxable value in their Service Tax Returns for the

relevant period. It was also. observed that the nature of services provided by the

appellant were covered under the definition of 'Service' as per Section 65B(44) of the

Finance Act, 1994, and their services were not covered under the 'Negative List' as per

Section 66D of the Finance Act, 1994. Further, their services were not exempted vide

the Mega Exemption Notification No. 25/2012-S.T., dated 20.06.2012 (as amended).

Hence, the services provided by the appellant during the relevant period were

considered taxable.

3. In the absence of any other available data for cross-verification, the Service Tax

liability of the appellant for the FY. 2015-16 and 2016-17 was determined on the basis

of value of difference betweeri 'Sales of Services under Sales/Gross Receipts from

Services (Value from ITR)' as provided by the Income Tax department and the 'Taxable

Value' shown in the Service Tax Returns for the relevant period as per details below:

TABLE
(Amount in "Rs.")

Period Differential Taxable Value Rate of Service Tax Service Tax
as per Income Tax Data [Including Cessl Demanded

2015-16 75,00,000 14.5 % 10,87,500
2016-17 0 15% 0
Total 75,00,000 10,87,500

0
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The appellant was issued a Show Cause Notice· vide FNo.V.ST/114-34/Shri

Hari/2020-21, dated 30.06.2020, wherein it was proposed to:

► Demand and recover Service Tax amount of Rs. 10,87,500/- under the proviso to

Section 73 (1) of the Finance Act, 1994 along with interest under Section 75 of the

Finance Act,1994;

► Impose penalty under Section 77(2), 77C and 78 of the Finance Act, 1994.

5. The said Show Cause Notice was adjudicated vide the impugned order wherein:

► Demand of Service Tax amount of Rs. 10,87,500/- was confirmed under the

proviso to Section 73 (1) of the Finance Act, 1994;

► Interest was imposed to be recovered under section 7 5 of the Finance Act, 1994;

► Penalty amouriting to Rs. 10,87,500/- was imposed under Section 78 of the

0 Finance Act, 1994 ;

► A penalty of Rs. 10,000/- under Section 77(2) of the Finance Act, 1994 was also

imposed.

► A penalty @ Rs.200/- per day till the date of compliance or Rs. 10,000/-,

whichever is higher under Section 77C of the Finance Act, 1994 was also imposed.

► Option was given for reduced penalty vide clause (ii) of the second proviso to

Section 78 (1) ofthe Finance Act, 1994.

0

6. Being aggrieved with the impugned order, the appellant filed the appeal wherein

they, inter;alia, contended as under:
/.
ff
M► App~_llant is engaged in the business of purchase and sale of land. The income

earned by the appellant is towards sale of land only and is purely trading of land.
#

In sport of their claim, the appellant have submitted audited Profit and Loss
t'

account and balance sheet. From the financial data, it is amply clear that appellant

has booked sale of land income for Rs. 75,00,000/- in the FY. 2015-16.
. '► The appellant re-produced the definition of "service" as per Section 65B as under ;

(44) "service" means any activity carried out by a person for another for

consideration, and includes a declared service, but shall not include-• ·41

(d) an activity which constitutes merely,

:.I
(@) a transfer of title in goods or immovable property, by way of sale, gift

orin any other manner; or
,: I
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(ii) such transfer, delivery or supply ofany goods which is deemed to be a sale

within the meaning ofclause (29A) ofarticle 366 ofthe Constitution; or

(iii) a transaction in money or actionable claim;

The appellant contended that as per the definition of service the transaction of

transfer of immovable property shall be out of the purview of the definition of

service. Accordingly, service tax shall not be payable on the same.

► They further mentioned the definition of "immovable property " as per Section

3(26) of the General Clause Act, 1897, as under :

(26) "immovable property" shall include land, benefits to arise out of

land, and things attached to the earth, or permanently fastened to

anything attached to the earth;

They contended that as per above definition land is classified as an immovable

property. As transfer of immovable property is excluded from definition of

"service", no Service tax can be levied on the same.

► Service Tax cannot be demanded merely based on ITRs.

► Extended period oflimitation cannot be invoked.

► SCN issued without following process as defined under Master Circular No.

Circular No. 1053/02/2017-CX., dated 10.03.2017, hence needs to be set aside.

► Taxable value of services should be considered inclusive of Service Tax as per

Section 67(2) of Finance Act, 1994.

0

7. Personal hearing in the matter was held on 13.03.2023. Shri Rashmin Vaja and

Ms. Bhagyashree Dave, Chartered Accountants, appeared as authorized 0
representatives of the appellant. They re-iterated the submissions made in the appeal

memorandum. They stated that they would submit relevant documents in support of
contention as additional written submission.

.
8. The appellant have, in the additional submission dated 03.04.2023, further

contended that as per ITR-5, income of Rs. 75,00,000/- Is pertaining to transfer of

land by the partners of the appellant. It can be seen from the Profit & Loss account/

Balance sheet of the appellant that amount of Rs. 75,00,000/- are in connection of sale

of land. They also referred the definition of "service" prescribed under Section

65B(44) of the Finance Act, 1994 and contended that transaction of sale of immovable

f.'i
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property:wh:erein transfer of title is involved has been specifically excluded from the

definition of.service and hence Service Tax cannot be levied.

They have also submitted following documents in support of their claim:

i) Form ITR-5 for FY. 2015-16,

ii) . Form 26AS for FY. 2015-16,

iii) Profit & Loss account/ Balance sheet for FY. 2015-16,

iv) Copy of agreement between appellant & partners,

v) Copy of index of sale ofland.

9. I have carefully gone through the facts of the case, submissions made in the Appeal

Memorandum as well as submissions made at the time of personal hearing and the

materials available on the record. The issue before me for decision is as to whether the

impugned order confirming the demand of Service Tax amounting to Rs. 10,87,500/-,

along with interest and penalty, in the facts and circumstances of the case, is legal and

proper or otherwise. The demand pertains to the period to FY. 2015-16.

10. It is observed that the appellant were registered with the department for

providing supply of taxable services. They were issued SCN on the basis of the data

received from the Income Tax Department. The appellant were called upon to submit

documents/required details in respect of the difference found in their income reported

in the ST-3 returns as compared to the Income Tax Returns. However, the appellant

failed to submit the required details. Therefore, the appellant was issued SCN

demanding Service Tax on the differential income by considering the same as income

0 earned from providing taxable services. The adjudicating authority had confirmed the

demand of Service Tax, alongwith interest and penalty vide the impugned order.

11. It is observed that the appellant is a Partnership firm and registered with the

department. The appellant have claimed that the income earned by them is towards

sale of land only and is purely trading of land. Further, they have contended that as per

the definition of "service" under the Finance Act, 1994, the transaction of transfer of

immovable 'property shall be out of the purview of the definition of· service.
t

Accordingly, service tax shall not be payable on the same.
h ·'·..~ ,

. ~~ .

11.1. I findit pertinent to refer to Instruction dated 26.10.2021 issued by the CBIC,
3.

wherein it).i5ia:s directed that:
9
#!}k
is0%,
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"2. In this regard, the undersigned is directed to inform that CBIC vide
instructions dated 1-4-2021 and 23-4-2021 issued vide F.No. 137/472020-ST,
has directed the fieldformations that while analysing ITR-TDS data received
from Income Tax, a reconciliation statement has to be sought from the
taxpayerfor the difference and whether the service income earned by them
for the corresponding period is attributable to any of the negative list
services specified in Section 66D of the Finance Act, 1994 or exempt from
payment of Service Tax, due to any reason. It was further reiterated. that
demand notices may not be issued indiscriminately based on the difference
between the ITR-TDS taxable value and the taxable value in Service Tax
Returns.

11.2

3. It is once again reiterated that instructions of the Board to issue show
cause notices based on the difference in ITR-TDS data and service tax returns
only after proper verification offacts may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation offacts and submission of the noticee."

However, in the instant case, I find that no such exercise, as instructed by the 0
Board has been undertaken by the adjudicating authority, and the impugned order has

been issued only on the basis of the data received from the Income Tax department.

The appellant were admittedly registered with the department. The appellant have

claimed that the income earned by them is towards sale of land only and is purely

trading of land. Further contended that as per the definition of "service" under the. . l.

Finance Act, 1994, the transaction of transfer of immovable property shall be out of the
'e

purview;,o~the definition of service. The facts claimed by the appellant were required to,U1. £ :
·a{:

be exarfifnJd· 1n the case which could not done in absence of supporting documents /
2£:%° ·

financi1f~~~P{ds. Therefore, I find that the impugned order has been passed without . O
followirtg:lfr'rl;Hirections issued by the CIBC .

-#%
11.3 frirftff~her observed that the appellant have made submissions in their appeal

memor&J·dliib, ;tvhich were not made before the adjudicating authority. I find that the

adjudi6a~fkt
1

~~ithority did not.have the opportunity of considering these submissions
kc-·

of the appelfapfbefore passing the impugned order what they have represented before
. i': .. , . ;. { .'

this app~p~te : authority. Since the matter needs reconciliation with relevant
1-,-•

documentt;for which the adjudicating authority is best placed to conduct necessary

verifidili1/rti· view of the above, I am of the considered view that in the interest of.. :,

the prfticils 'of natural justice, the matter is required to be remanded back for
> i:

denovcF~ctjtidii~tion after affording the appellant the opportunity of personal hearing.
. ,·

I. .,1:

1 ,s· ;+
.' a .i. t .'

a:z

. ·;g
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12. In view of the above, the impugned order is set aside and the matter is remanded

back to the adjudicating authority for adjudication afresh, after following principles of
• I I_: •

natural justice: The appellant is directed to submit their written_. submission to the
. .', ;,. ·... ·:·:; .

adjudicating authority within 15 days of the receipt of this order. The appellant is also
-::' .'· .·;

directed.t9:appear before the adjudicating authority as and when personal hearing is

fixed by the. adjudicating authority. Accordingly, the impugned order is set aside and

the appeal of the appellant is allowed by way of remand.

13. fl«4af rraft?afar R4tu 3qdaalafan sar ?
The-appeal filed by the appellant stands disposed of in above terms.

.. c'lo3..
(Akhilesh Kuinar)

Commissioner (Appeals)

Date: 06.04.2023

(Aja ma Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.

0 BY RPAD' I SPEED POST

To,
M/s Shri Hari Construction,
H-1, Market Yard,
Mehsana- 384002, Gujarat.

Copy to: 

I. The Principal Chief Commissioner, CGST & C.Ex. Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division-Mehsana, Commissionerate:

Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).

\h:Guard Eile.,:
6. P.A. Fn%? ?
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